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NOTES AND COMMENTS. 



THE EXISTING COURT-MARTIAL SYSTEM. 

THKEE is an old saying: " Courts Martial are organized to convict." Re- 
cent events in the experience of at least one country across the water, have 
lent some color of justification to the remark. To the honor of America, be 
it said that no stigma akin to the Dreyfus outrage has ever scandalized our 
military courts. To the civilian mind, however, the constitution and pro- 
cedure of courts martial present some strange anomalies. It is with no de- 
sire to criticise that the writer feels impelled to call attention to some of 
them, but rather with the purpose of asserting the right of a military de- 
fendant to the same privileges and safeguards guaranteed to a civilian on 
trial for alleged offence against the law. Theoretically, there obtains in 
courts martial the same right to a trial by jury as in courts of law, and the 
same rules of evidence are adopted; practically, the operation is far different. 

First, let us consider the constitution of the court. Once selected by 
the appointing power, right of challenge is allowed for cause only ; military 
law does not seem to contemplate, nor does the practice, so far as the writer 
has been informed, permit any preliminary examination prior to the state- 
ment of the cause of challenge. It will readily be seen that unknown or 
latent circumstances affecting the fitness of a member, the presence of which 
would be revealed only by preliminary examination, are apt by this method 
to be concealed ; and the defendant is at disadvantage in consequence. 

Second, the court exercises a dual function : In its judicial capacity, 
it passes upon all propositions of law ; as a jury, it passes upon all 
matters of fact. It is an anomalous system, which adopts as its basis 
the rules of evidence as defined by Mr. Greenleaf and other standard 
legal authorities, and leaves the interpretation and application of 
those rules to a body of laymen; and whatever may be the ability of the 
members of the court in their own profession, the system is no less anoma- 
lous. No one would expect a lawyer, in the absence of special training, to 
enter the field of therapeutics and undertake to expound the application of 
medicine to disease. Why, then, should a soldier or a sailor undertake to in- 
terpret the law and apply it to the facts? A good judge, just as a good 
physician, is the product of many years of exclusive devotion to his profes- 
sion. Why, then, should a body of gentlemen, whose entire time has been 
spent in other lines, be invested with judicial functions calling frequently 
for the most delicate legal distinctions? A lawyer witnessing a parade 
drill could hardly be expected to pass judgment intelligently upon matters 
involving the construction of Upton's tactics; no more could a life-long 
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soldier weigh and pass upon nice distinctions, the drawing of which requires 
minds trained for that special work. The finest architect in the world 
would not be competent to decide at a naval review close questions involv- 
ing nautical tactics. Why, then, should a sailor, whatever his proficiency 
in his own line, be expected to intelligently pass upon all those nice judicial 
distinctions, the proper understanding of which has required the closest 
study of the brightest minds since courts first existed ? 

It seems strange to a civilian that, in matters involving so much as is 
frequently at stake in courts martial, good name, or even life itself, the 
individual who has so much at hazard should be denied that protection 
which an upright, learned bench in civil courts always affords to a defend- 
ant, however petty may be the matter in dispute. Assuming that the mili- 
tary and naval officers composing courts martial are always conscientious, 
diligent and at the head of their professions, the disadvantage of a court 
martial defendant as compared with the defendant in criminal or civil courts 
still exists. 

In this connection it may be proper to refer to another factor entering 
into court-martial decisions, and I do so with all proper respect. Officers 
in the army and navy have a very sensitive and punctilious regard for all 
matters of professional etiquette and the traditional amenities of their 
official life, the violation of which so often forms the basis of courts martial. 
It is well that such a sentiment exists ; the writer is not complaining of it, 
but merely calling attention to its existence as a factor entering into this 
discussion. Members of courts martial are human : they are as apt as other 
men of like probity and moral stamina to be influenced unconsciously by 
preconceived ideas born of special education along the lines just referred to ; 
and such ideas are quite liable to ripen into opinions, even before the trial 
occurs. It therefore follows that, unknown to themselves, the members of a 
court martial may enter upon the trial with a latent prejudice against the 
accused. Repugnance against the offense has developed into repugnance 
against the alleged offender. The very fineness and delicacy of this sense of 
official etiquette has thus become an obstacle to the free operation of justice ; 
and the stronger the moral tone of the subject, the more unconsciously this 
influence works, and the more difficult it is to locate and resist it. An ad- 
ditional reason is thus seen why men so situated should not be made judges 
of the law as well as of facts ; some check should be provided, such as the 
civil courts afford, and this brings us to the next point in our discussion. 

Third, the Judge Advocate has a dual function. The defender of the 
present system will doubtless say at this juncture that the legal rights of 
the accused are preserved by the Judge Advocate. Now, the Judge Advo- 
cate, when accused has no counsel, arranges in proper shape the evidence 
of the accused, and presents the same, and in all cases advises the court on 
points of law, and acts as prosecutor also, which is his first and chief duty. 
This is a difficult r6le for the most upright man, however well poised he 
may be intellectually, and whatever his professional ability. In order that 
this peculiar conjunction of duties may not operate disastrously to the 
defendant, the Judge Advocate must be a perfect man. Prosecutor he is, 
first and chiefly, in practice at least, whatever he may be in theory ; he is 
also, as his name implies and his duties confirm, a quasi judge advising 
upon points of law— these two always ; and sometimes, also, the protector of 
the accused, when no counsel is present. In law courts, ethics, as well as 
common sense, forbid a man to be counsel on both sides of the case. The 
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reasons are too apparent to require discussion. Furthermore, a judge will 
not sit on a case in which he has at any time been counsel. Thus careful 
and delicate is the law, in drawing the line for the protection even of prop- 
erty interests, however small, as well as in matters wherein the higher 
claims of name, fame and life itself are involved. Why should the position 
of a defendant in a court martial be less advantageous than that of a 
defendant in a court of law ? As I have intimated, if all Judge Advocates 
were perfect men, then, and only then, would the present system operate 
fairly to the defendant. We may assume that a Judge Advocate is subject 
to the frailities and motives characteristic of the race. Now an advo- 
cate is a partisan ; and so also is a prosecutor ; a judge must not be a 
partisan, whatever else he may be. The Judge Advocate's functions are 
incongruous, when considered even theoretically ; when considered practi- 
cally, they are not only incongruous, but dangerous to justice as well. A 
prosecutor desires conviction ; a lawyer wants to win his case. When a 
prosecutor is invested with semi-judicial functions, so that he may advise 
the court as to the competency or relevancy of testimony introduced by 
himself, as well as by his opponent, and is still expected to at all times 
discharge that function properly and righteously, a difficult task is set for 
human brain and human heart. 

Again, a good advocate requires one order of intellect ; a good judge re' 
quires another. Few names which are luminous on the bench shine with 
equal brilliancy from the bar ; and vice versa. Human experience has 
shown how widely different is the endowment for a judge from that re- 
quired for an advocate; and that wide difference constitutes a gulf which 
should forever divide the one function from the other. For one man, what- 
ever his endowment of mind or soul, to be clothed with both functions in 
the same cas9, is to ignore the lessons of human experience and to gravely 
imperil the administration of justice. A perfect man could hardly respond 
to the demand ; and Judge Advocates, it may be assumed, are not perfect. 

But it may be argued that, while the Judge Advocate may advise the 
court on matters of 'law, the court is not bound thereby, but has full power 
to decide all questions for itself. It is true that such power exists, but it ex- 
ists without the proper legal knowledge necessary for its accurate and in- 
telligent exercise; and power without knowledge is the most dangerous kind 
of power; it is worse than impotence. The power of a mob is power without 
knowledge. The good name, liberty or life of no American citizen should 
hang upon such a slender thread. 

It is not the province of the writer, or necessarily within the range of 
this discussion, to indicate the remedy for these apparent.evils. A few sug- 
gestions, however, may not seem altogether out of place. 

First : Extend the right to challenge members of the court, and alter the 
rules of examination permitted, so as to have a system similar to that in 
civil courts. 

Second : Abolish the judicial functions of the members of the court, and 
confine them strictly to the jury function. 

Third : Let the Judge Advocate be a prosecutor only. 

The adoption of the above suggestions would involve provision for cer- 
tain conditions arising as a consequence of the changes. For instance, the 
judicial function denied to the members of the court must be represented 
otherwise. In-trials for offences reaching a certain magnitude, the nearest 
Federal judge might be called in to pass upon points of law-; in trials for 
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lesser offences, some person skilled In the law might be regularly employed 
by the government to act in the judicial capacity, and with that as his sole 
duty ; or other courses might be pursued, such as should seem best calculated 
to procure the results desired. We have to do with the abolition of the evil, 
not the suggestion of a remedy ; for the evil once clearly recognized, the 
government will discover the remedy and be quick to apply it. 

We have the most superb army and navy on this earth : in courage, in 
morale, in proficiency, intelligence and patriotism, no finer bodies of men 
exist anywhere. Their achievements gleam like stars in the firmament of 
our national glory ; they deserve the best we can give them in all things — 
the best ships, the best guns, food, clothing, the best protection. And the 
best protection means not only armor for their ships and walls for their 
forts ; they are entitled to protection in life, liberty and reputation* These 
men did not leave behind them all these things, so dear to every citizen, 
when they entered the army or navy ; in proceedings where all or any 
one of these three jewels of American citizenship are involved, the soldier 
and the sailor should be given the same privileges and should be hedged 
about with the same safeguards as are demanded by the law for the pro- 
tection of all other American citizens. 

Eabl M. Cranston. 



HOW HOLLAND HELPS THE HELPLESS. 

This is an age when man has assumed the office of his brother's keeper 
more vigorously, perhaps, than at any previous period. Sociology— the 
science of living so as to obtain for all and from all the best results of living 
—engrosses public attention as much as it did in that theory vortex of the 
French Kevolution, with this difference— the application of theories is in- 
sisted upon more strongly than their evolution. It is well, then, to turn 
our eyes to an object lesson presented by the most practical nation on earth. 
The difficult problem of assisting the poor without pauperizing them seems 
to have been successfully met by the Dutch. A model in miniature exists 
of a community where those who have lost their hold on prosperity are re 
stored to at least a semblance of self-support, family ties are preserved, edu- 
cation is afforded the young, and, in short, the utmost possible is made of 
the most unpromising material. 

The Poor Colonies of Holland, four in number, are not, as might be 
supposed, a government institution, though at one time co-operation with 
the government was attempted which resulted quite injuriously to the 
undertaking. These colonies owe their origin entirely to a Society of 
Beneficence ("Maatschappy van Veldadigheid "), organized in 1818 to meet 
the exigencies of destitution entailed on Holland in common with the rest 
of Europe by the wars of the Napoleonic era. After passing through many 
vicissitudes and various stages of growth, the charitable enterprise at present 
consists of property to the amount of a little over 5,000 acres of land in the 
heart of the country, Steenwyk, the nearest town, being five miles distant. 

Every subscriber or group of subscribers paying into the treasury of 
the Society the sum of $80.40 annually,-is entitled to send a family to one of 
the four colonies, which are named respectively Prederiksoord, Wilhelm- 
inasoord, Willemsoord, and, wherefore is unknown, Colony Number Seven. 
The necessitous individual forced to enter on life as a beneficiary of the 
Society is provided with a home for himself and his family ; also with the 



